FRIDAY,  JANUARY  20,  1978 
PART  IV 


DEPARTMENT  OF 
DEFENSE 

Corps  of  Engineers, 
Department  of  Army 


FEDERAL 

PARTICIPATION  IN 
SHORE,  HURRICANE, 
AND  TIDAL  AND 
LAKE  FLOOD 
PARTICIPATION 


3048 


PROPOSED  RULES 


[371 0-92 J 

DEPARTMENT  OF  DEFENSE 
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[33  CFR  PoH  282] 

FEDERAL  PARTICIPATION  IN  SHORE,  HURRI¬ 
CANE,  AND  TIDAL  AND  LAKE  FLOOD  PRO¬ 
TECTION 

Proposed  Rulemaking 

AGENCY:  Department  of  the  Army. 
ACTION:  Proposed  regulation. 

SUMMARY:  This  proposed  regulation 
prescribes  policies  used  by  the  Corps 
of  Engineers  in  determining  the 
extent  to  which  they  are  authorized  to 
recommend  and  provide  measures  for 
shore,  hurricane,  and  tidal  and  lake 
flood  protection.  This  regulation  is 
needed  to  update  previous  regulations 
on  the  subject  to  reflect  recent 
changes  in  legislation  and  policy. 

EFFECTIVE  DATE:  Comments  must 
be  received  by  February  20, 1978, 

ADDRESS:  Write  Office  of  Chief  of 
Engineers,  Department  of  the  Army, 
Corps  of  Engineers,  Washington,  D.C. 
20314,  Attn:  DAEN-CWR-R  (202-693- 
6807). 

FOR  FURTHER  INFORMATION 
CONTACT: 

Robert  Kaighn,  202-693-6807. 

It  is  therefore,  proposed  to  amend  33 
CFR  by  adding  Part  282  as  set  forth, 
below. 

Dated:  November  21,  1977. 

C.  A.  Selleck,  Jr., 
Colonel,  Corps  of  Engineers, 
Executive  Director  of  Civil  Works. 

PART  282— WATER  RESOURCE  POLICIES  AND 
AUTHORITIES:  FEDERAL  PARTICIPATION  IN 
SHORE,  HURRICANE  AND  TIDAL  AND  LAKE 
FLOOD  PROTECTION 

Sec 
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Costs. 
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Sharing. 

§  2S2.1  Purpose. 

This  regulation  provides  policies  and 
guidelines  for  determining  the  extent 


of  Federal  participation  in  potential 
Federal  projects  for  shore  erosion  con¬ 
trol.  and  hurricane,  abnormal  tidal 
and  lake  flood  protection. 

§  282.2  Applicability. 

This 'regulation  is  applicable  to  all 
OCE  element  and  all  field  operating 
agencies  hating  Civil  Works  responsi¬ 
bilities.  The  policies  and  guidelines  set 
forth  in  this  regulation  are  applicable 
to  all  preconstruction  studies  (level  C 
and  Phase  I  GDM)  including  small 
project  studies  conducted  under  the 
authority  of  Section  103,  Pub.  L.  87- 
874. 

§  282.3  References. 

(a)  Section  2,  Pub.  L.  71-520,  July  3. 
1930,  as  amended  by  Section  103,  Pub. 
L.  86-645,  July  14,  1960. 

(b)  Pub.  L.  79-727,  August  13.  1946, 
as  amended. 

(c)  Pub.  L.  84-71,  June  15.  1955. 

(d)  Pub.  L.  84-826,  July  28.  1956,  as 
amended. 

(e)  Section  103,  Pub.  L.  86-645,  July 
14.  1960. 

(f)  Sections  103  and  110,  Pub.  L.  87- 
874,  October  23,  1962,  as  amended. 

(g)  Pub.  L.  88-172,  November  7, 
1963. 

(h)  Section  215,  Pub.  L.  90-483, 
August  13,  1968. 

(i)  Section  208,  Pub.  L.  91-611,  De¬ 
cember  31,  1970. 

(j)  ER  1105-2-50,  “Continuing  Au¬ 
thorities  Program.”  (Part  263  of  this 
title). 

(k)  ER  1105-2-200,  “Multiobjective 
Planning  Framework,”  (Part  290  of 
this  title). 

(l)  ER-  1165-2-18,  “Reimbursement 
for  Advance  Non-Federal  Participation 
in  Civil  Works  Projects,”  (§209.345  of 
this  title). 

§  282.4  Definition-s. 

As  used  in  this  regulation: 

(a)  “Construction  costs”  are  the  pro¬ 
ject  first  costs  associated  with  initial 
construction  or  periodic  nourishment 
less  the  costs  of  the  lands,  easements, 
rights-of-way  and  relocations. 

(b)  “Historical  shoreline”  is  the 
most  seaward  position  of  the  mean  low 
water/mean  lower  low  water  position 
recorded  by  previous  surveys  or  inter¬ 
preted  from  previous  photographs, 
other  historical  record,  or  other  suffi¬ 
ciently  reliable  means  to  permit  com¬ 
parison  with  the  present  position. 

(c)  “Hurricane  and  abnormal  tidal 
flooding”  result  from  abnormal  rises 
in  tidal  levels  due  to  hurricane  and 
storms. 

(d)  “Lake  flooding”  results  from 
storm-induced  inundation  superim¬ 
posed  on  the  ordinary  cyclic  changes 
of  the  lake  level. 

(e)  “Periodic  nourishment”  is  the 
deposit  of  sand  fill  at  intervals  of  time 
to  replenish  a  beach. 

(f)  “Project  first  costs”  are  the  total 
costs  of  initially  constructing  a  project 


including  advance  engineering  and 
design,  interest/luring  construction, 
and  the  costs  of  lands,  easements, 
rights-of-way,  and  relocations.  (Inter¬ 
est  during  construction  is  not  included 
when  benefits  accrue  as  the  project  is 
constructed.) 

(g)  “Public  use”  means  available  for 
use  by  any  and  all  of  the  general 
public  on  equal  terms  (see  §  282.7(d)). 

(h)  “Publicly-owned”  means  owner¬ 
ship  by  a  State,  municipality,  or  other 
political  subdivision.  Federal  owner¬ 
ship  is  not  included  within  this  defini¬ 
tion. 

(i)  “Shore  damage”  is  primarily  the 
result  of  erosion  by  ocean 'and  lake 
waves  and  currents  and  the  battering 
action  of  storm  waves. 

(j)  “Shore  protection”  is  provided  by 
works  to  prevent  or  reduce  damages 
caused  by  erosion.  The  terms  “beach 
erosion  control”  and  “shores  restora¬ 
tion  and  protection”  are  used  inter¬ 
changeably.  Protection  of  bluffs  and 
dunes  as  well  as  beaches  is  involved. 

§  282.5  Synopsis  of  relevant  legislative  au¬ 
thorities. 

(a)  Beach  Erosion  Control.  (1)  Sec¬ 
tion  2  of  Pub.  L.  71-520  as  amended  by 
Section  103,  Pub.  L.  86-645,  authorized 
the  Chief  of  Engineers  to  conduct 
shore  erosion  control  studies  in  coo¬ 
peration  with  appropriate  agencies  of 
various  cities,  counties,  or  States. 

(2)  Pub.  L.  79-727  expanded  the  Fed¬ 
eral  role  by  providing  for  Federal  aid 
in  the  construction,  but  not  mainte¬ 
nance,  of  works  for  the  improvement 
and  protection  of  publicly-owned 
shores  of  the  United  States. 

(3)  Pub.  L.  84-826,  enacted  in  1956, 
further  expanded  the  Federal  role  by 
authorizing  Federal  participation  in 
the  cost  of  works  for  protection  and 
restoration  of  the  shores  of  the  U.S. 
ihcluding  private  property  if  such  pro¬ 
tection  was  incidental  to  the  protec¬ 
tion  of  publicly-owned  shores  or  if 
such  protection  would  result  in  public 
benefits.  It  also  provided  for  Federal 
assistance  for  periodic  nourishment  on 
the  same  basis  as  new  construction, 
for  a  period  to  be  specified  by  the 
Chief  of  Engineers,  when  it  would  be 
the  most  suitable  and  economical  re¬ 
medial  measure.  Section  156  of  Pub.  L. 
94-587  allows  the  Secretary  of  the 
Army,  acting  through  the  Chief  of  En¬ 
gineers,  to  extend  that  period  to  15 
years  after  the  date  of  the  initiation  of 
construction  if  desirable, 

(4)  F*ub.  L.  87-874  increased  the  pro¬ 
portion  of  construction  costs  borne  by 
the  Federal  Government  and  made 
the  total  cost  of  preauthorization 
studies  a  Federal  responsibility.  In  ad¬ 
dition,  it  provided  for  reimbursement 
of  local  interests  for  work  done  by 
them  on  project  construction,  after 
initiation  of  survey  studies  which  form 
the  basis  for  the  project,  on  autho¬ 
rized  projects  which  did  not  exceed 
$1,000,000. 
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(5)  Section  215  of  Pub.  L.  90-483,  en¬ 
acted  in  1968,  modified  the  reimburse¬ 
ment  authority  mentioned  above  by 
giving  the  Secretary  of  the  Army 
acting  through  the  Chief  of  Elngineers, 
authority  to  enter  into  agreements 
providing  for' reimbursement  to  States 
or  political  subdivisions  for  work  to  be 
performed  by  them  at  authorized  pro¬ 
jects.  The  amoimt  of  reimbursement  is 
limited  to  $1,000,000.  Unless  specifical¬ 
ly  authorized  by  Congress,  reimburse¬ 
ment  for  work  commenced  by  local  in¬ 
terests  subsequent  to  August  13,  1969 
may  be  made  only  in  accordance  with 
this  authority.  Implementing  policies 
and  procedures  may  be  found  in 
§  209.345  of  this  chapter. 

(b)  Hurricane,  abnormal  tidal  and 
lake  flood  protection.  The  Federal  in¬ 
terest  in  projects  to  protect  against 
hurricane,  abnormal  tidal  and  Great 
Lakes  flood  damage  is  not  explicitly 
defined  by  legislation.  Pub.  L.  84-71 
enacted  June  15,  1955,  authorized  the 
Secretary  of  the  Army,  in  cooperation 
with  the  Secretary  of  Commerce  and 
other  Federal  agencies  concerned  with 
hurricanes,  to  make  studies  of  the  At¬ 
lantic  and  Gulf  ^coasts  of  the  United 
States  to  secure ‘data  on  the  behavior 
and  frequency  of  hurricanes  and  to  de¬ 
termine  means  of  preventing  loss  of 
life  and  damages  to  property.  It  did 
not  specify  the  degree  of  Federal  cost 
sharing  for  construction  of  protective 
works.  However,  in  author^ing  pro¬ 
jects  proposed  in  the  first  three  of 
these  studies,  the  1958  Flood  Control 
Act  established  a  precedent  of  limiting 
the  Federal  share  of  project  first  cost 
to  a  maximum  of  70  percent. 

(c)  Multiple-Purpose  Projects.  Pub. 
L.  87-874  introduced  the  multiple-pur¬ 
pose  concept  in  shore  erosion  control 
studies  by  providing  for  surveys  of 
coastal  areas  of  the  United  States  and 
its  possessions,  including  the  shores  of 
the  Great  Lakes,  in  the  interest  of 
shore  erosion  control,  hurricane  pro¬ 
tection  and  related  purposes.  General¬ 
ly,  costs  associated  with  each  purpose 
were  apportioned  in  accordance  with 
applicable  laws  and  policies.  However, 
section  208  of  the  Flood  Control  Act  of 
1970  provides  discretionary  authority 
for  a  Federal  share  up  to  70  percent  of 
the  project  costs  exclusive  of  land 
costs  for  combined  hurricane  protec¬ 
tion  and  shore  erosion  control  pro¬ 
jects. 

§  282.6  Synopsis  of  related  legislative  au¬ 
thorities. 

(a)  Section  103  of  the  River  and 
Harbor  Act  of  1962,  as  amended,  pro¬ 
vides  the  Secretary  of  the  Army, 
acting  through  the  Chief  of  Engineers, 
with  the  authority  for  planning  and 
constructing  small  shore  and  beach 
restoration  and  protection  projects 
within  certain  limits  without  specific 
Congressional  authorization.  Imple¬ 
menting  policies  and  procedures  for 


this  authority  may  be  found  in  part 
263  of  this  chapter. 

(b)  Section  111  of  the  River  and 
Harbor  Act  of  1968  provides  the  Secre¬ 
tary  of  the  Army,  acting  through  the 
Chief  of  Engineers,  the  authority  to 
study,  construct,  and  maintain  .pro¬ 
jects  for  the  mitigation  of  shore  dam¬ 
ages  attributable  to  Federal  navigation 
works.  Projects  for  which  the  Federal 
cost  does  not  exceed  one  million  dol¬ 
lars  do  not  require  specific  Congres¬ 
sional  authorization.  This  authority 
applies  to  both  public  and  privately- 
owned  shores  along  the  coastal  and 
Great  Lakes  shorelines.  Implementing 
policies  and  procedures  for  this  au¬ 
thority  may  be  found  in  Part  263  of 
this  chapter. 

(c)  The  Coastal  Zone  Management 
Act  of  1972,  as  amended,  declares  that 
it  is  national  policy  to:  Preserve,  pro¬ 
tect,  develop  and,  where  possible,  to 
restore  and  enhance  the  resources  of 
the  coastal  zone;  encourage  the  States 
to  develop  and  administer  manage¬ 
ment  programs  for  the  coastal  zones 
giving  consideration  to  ecological,  cul¬ 
tural,  historic,  and  aesthetic  values 
and  need  for  economic  development; 
insure  cooperation  between  Federal 
agencies  having  programs  affecting 
the  coeistal  zone  with  State,  local,  and 
regional  agencies;  insure  public  par¬ 
ticipation  in  the  development  and 
management  of  coastal  zone  programs; 
and  encourage  interstate  and  regional 
agreements  for  coastal  zone  manage¬ 
ment. 

(d)  Section  22  of  Pub.  L.  93-251  pro¬ 
vides  authority  for  cooperating  with 
any  State  in  preparation  of  compre¬ 
hensive  plans  for  water  resources  de¬ 
velopment,  utilization,  and  conserva¬ 
tion,  and  for  submitting  to  Congress 
reports  and  recommendations  with  re¬ 
spect  to  appropriate  Federal  participa¬ 
tion  in  carrying  out  such  plans. 

(e)  A  Demonstration  Program  is  pro¬ 
vided  by  section  54  of  Pub.  L.  93-251 
which  authorizes  the  Chief  of  Engi¬ 
neers,  in  cooperation  with  the  Secre¬ 
tary  of  Agriculture  and  other  Federal, 
State,  and  local  agencies  and  private 
organizations,  to  develop  and  con¬ 
struct,  but  not  maintain,  a  number  of 
demonstration  projects  to  emphasize 
the  development  of  low-cost  shoreline 
erosion  control  devices  on  sheltered  or 
inland  waters. 

(f)  Section  55  of  Pub.  L.  93-251  au¬ 
thorizes  the  provision  of  technical  and 
engineering  assistance  to  non-Federal 
public  interests  in  developing  structur¬ 
al  and  nonstructural  methods  of  pre¬ 
venting  damages  attributable  to  beach 
erosion. 

§  282.7  Eligibility  criteria. 

(a)  Geographic  Area.  Shore  erosion 
control,  hurricane,  and  abnormal  tidal 
flooding  authorities  are  applicable  to 
'the  shores  of  the  Atlantic  and  Pacific 
Oceans,  the  Gulf  of  Mexico,  the  Great 


Lakes,  estuaries,  and  bays  directly  con¬ 
nected  therewith  of  each  of  the 
States,  the  Commonwealth  of  Puerto 
Rico,  and  the  possessions  of  the 
United  States.  Authority  for  shore 
erosion  control  activities  extend  only 
the  distance  up  tributary  streams 
where  it  can  be  demonstrate  that  the 
dominant  causes  of  erosion  and 
damage  are  ocean  tidal  action  and 
wind-generated  waves.  They  will  not 
address  erosion  at  upstream  locations 
caused  by  streamflows  or  vessels.  Lake 
flood  protection  activities  are  general¬ 
ly  limited  to  the  Great  Lakes. 

(b)  Beach  Creation.  Existing  shore 
erosion  control  authority  provides  for 
“restoration”  and  “protection.”  It  does 
not  provide  for  Federal  cost  sharing  in 
extending  a  beach  beyond  its  historic 
shoreline  unless  the  extension  is 
needed  for  engineering  reasons  to  pro¬ 
vide  protection  from  erosion.  If  exten¬ 
sion  of  the  beach  beyond  the  historic 
shoreline  for  another  reason  is  desir¬ 
able  from  an  economic,  social  and  en¬ 
vironmental  viewpoint,  reporting  offi¬ 
cers  may  recommend  such  extension. 
However,  prior  to  making  such  a  rec¬ 
ommendation,  reporting  officers 
should  contact  HQDA-(DAEN-CWR) 
WASH  DC  20314  to  determine  appro¬ 
priate  cost  sharing  requirements. 

(c)  Shore  Categories.  Five  general 
categories  of  shore,  based  on  owner¬ 
ship  and  use,  and  incidence  and  type 
of  benefits,  must  be  considered  in  de¬ 
termining  Federal  aid  toward  the  cost 
of  shore  restoration  and  erosion  pro¬ 
tections.  These  categories,  and  the 
levels  of  Federal  aid  applicable  there¬ 
to,  are  listed  in  Table  1.  There  are  no 
restrictions  regarding  shoreline  cate¬ 
gories  for  hurricane,  tidal,  and  lake 
flooding. 

Table  Categories  of  shore 


Shore  category 

Maximum  level  of 
Federal  aid 

Construc¬ 

tion 

Mainte¬ 

nance 

percent 

100 

percent 

100 

II.  Publicly  owned,  non- 
Federal  parks  and 
conservation  areas' . 

•70 

•None. 

III.  Publicly  owned,  non- 
Fedcral  other  than  parks 
and  conservation  areas . 

•50 

•None 

IV.  Privately  owned, 
protection  will  result  in 
public  benefits” . 

•50 

None 

V.  Privately  owned, 
protection  will  not  result  in 
public  benefits  susceptible 
of  evaluation* . 

None 

None 

•See  §  282.10(a)(2). 

•See  §  282.8(d)  concerning  periodic  beach  nourish¬ 
ment. 

•Privately  owned  shores  under  public  control,  as 
through  a  sufficiently  long-term  lease  assuring  re¬ 
alization  of  public  benefits  throughout  the  econom¬ 
ic  life  of  the  project,  may  be  treated  as  category  III 
shores  in  determining  Federal  aid. 

•See  S  282.10(a)(5)  concerning  incidental  protec¬ 
tion  of  privately  owned  shores. 
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(d)  Public  use.  Public  use  is  not  a 
condition  for  Federal  participation  in 
hurricane,  abnormal  tidal  or  lake  flood 
protection  projects.  However,  current 
shore  erosion  control  law  provides 
that  “Shores  other  than  public  (i.e., 
privately  owned)  will  be  eligible  for 
Federal  assistance  if  there  is  a  benefit 
such  as  that  arising  from  public 
use. .  .  Public  use  means  use  by  all 
on  equal  terms.  This  means  that  there 
will  be  no  limitation,  by  any  device,  to 
limit  use  of  project  beaches  to  a  seg¬ 
ment  of  the  public.  Unless  the  protec- 
ton  of  privately-owned  beaches  is  inci¬ 
dental  to  protection  of  public  beaches 
(see  §  282.10(a)(5))^they  must  be  open 
to  all  visitors  regardless  of  origin  or 
home  area  or  provide  protection  to 
nearby  public  property  to  be  eligible 
for  Federal  aid.  Items  affecting  public 
use  are  discussed  below. 

(1)  User  fees.  A  reasonable  beach  fee, 
uniformly  applied  to  all,  for  use  in 
payment  of  local  project  costs  is  al¬ 
lowable.  Normal  charges  made  by  con¬ 
cessionaires  and  municipalities  for  use 
of  facilities  such  as  bridges,  parking 
areas,  bath  houses  and  umbrellas  are 
not  construed  as  a  charge  for  the  use 
of  the  Federal  Beach  project,  if  they 
are  commensurate  with  the  value  of 
the  service  they  provide  and  return 
only  a  reasonable  profit.  Fees  for  such 
service  must  be  applied  uniformly  to 
all  concerned  and  not  as  a  prerequisite 
to  beach  use. 

(2)  Parking.  Lack  of  sufficient  park¬ 
ing  facilities  for  the  general  public  (in¬ 
cluding  non-resident  users)  located 
reasonably  near  and  accessible  to  the 
project  beaches  would  constitute  a  de 
facto  restriction  on  public  access  and 
use  of  such  beaches,  thereby  preclud¬ 
ing  eligibility  for  Federal  assistance. 
Generally,  parking  on  free  or  reason¬ 
able  terms  should  be  available  within 
a  reasonable  walking  distance  of  the 
beach.  Street  parking  is  not  considered 
acceptable  in  lieu  of  parking  lots 
unless  curb-side  capacity  will  accom¬ 
modate  ‘existing  and  new  demands. 
Parking  should  be  sufficient  to  accom¬ 
modate  the  peak  demand.  In  some  in¬ 
stances  public  transportation  facilities 
may  substitute  for  or  complement 
parking  facilities.  However,  reports 
which  consider  public  transportation 
in  this  manner  must  provide  justifica¬ 
tion  which  indicates  how  the  public 
transportation  system  would  be  ade¬ 
quate  for  the  needs  of  beach  users. 

(3)  Access.  Unobstructed  safe  access 
must  be  provided  to  the  beach  from 
street  ends  or  parking  areas. 

(4)  Beach  use  by  private  organiza¬ 
tions.  Federal  aid  to  private  shores 
owned  by  beach  clubs  and  hotels  is  in¬ 
compatible  with  the  intent  of  the  F*ub. 
L.  84-826  if  the  beaches  are  limited  to 
use  by  members  or  paying  guests. 


■Cost-sharing  percentages  do  not  apply  to  lands, 
easements  and  rights-of-way  and  facilities. 

■Multiplied  by  the  ratio  of  public  benefits  along 
category  IV  shore  to  total  benefits  along  category 
TV  shore. 


(5)  Public  shores  with  limitations* 
Publicly-owned  beaches  which  are 
limited  to  use  by  residents  of  the  com¬ 
munity  or  a  group  of  conununities  are 
not  considered  to  be  open -to  the  gen¬ 
eral  public  and  will  be  treated  as  pri¬ 
vate  beaches. 

(e)  Improvements  for  recreation.  Im¬ 
provements  can  be  made  to  enhance 
the  recreational  value  of  coastal  pro¬ 
tection  projects.  Examples  of  such  im¬ 
provements  are  bathhouses,  access  fa¬ 
cilities,  toilet  facilities  and  parking 
areas.  Provisioii  of  those  facilities  is 
considered  to  bo  a  local  responsibility 
not  eligible  for  Federal  aid  through 
the  Corps  of  Engineers  programs. 

§  282.8  Federal  interest  and  Corps  respon¬ 
sibility. 

The  Congress  has  established  a  Fed¬ 
eral  interest  in  shore  erosion  control, 
hurricane,  abnormal  tidal,  and  lake 
flooding  in  the  legislative  authorities 
and  specific  authorizations  discussed 
in  §  282.5.  The  Corps  of  Engineers  is 
the  primary  Federal  agency  with  the 
responsibility  for  implementing  those 
authorities.  The  Corps’  responsibility 
in  various  phases  of  project  develop¬ 
ment  is  discussed  below; 

(a)  Studies.  The  Corps  of  Engineers 
may  undertake  specific  studies  relat¬ 
ing  to  shore  erosion  and  hurricane,  ab¬ 
normal  tidal  and  lake  flood  problems 
with  the  authorization  of  Congress, 
either  in  response  to  resolutions 
adopted  by  the  Committee  on  Envi¬ 
ronment  and  Public  Works  of  the 
United  States  Senate  or  the  Commit¬ 
tee  on  Public  Works  and  Transporta¬ 
tion  of  the  House  of  Representatives, 
or  by  an  Act  of  Congress.  Studies  are 
authorized  to  be  100  percent  Federally 
funded.  Studies  may  be  initiated  with¬ 
out  specific  Congressional  authoriza¬ 
tion  under  the  authority  of  section  103 
of  Fub.  L.  87-874. 

(b)  Construction..  Construction  of 
authorized  shore  restoration  and  pro¬ 
tection  projects  is  a  responsibility  of 
the  Corps  of  Engineers.  However,  local 
interests  may  construct  portions  of 
projects,  after  they  are  authorized  by 
Congress,  and  be  reimbursed  by  the 
Federal  Government  within  a  one  mil¬ 
lion  dollar  limitation  if  prior  approval 
is  obtained  from  the  Chief  of  Engi¬ 
neers  (reference  §  209.345  for  approval 
procedures  and  policies).  If  local  inter¬ 
ests  desire  to  proceed  with  construc¬ 
tion  of  the  project,  they  may  do  so 
with  the  understanding  that: 

(1)  Federal  participation  would  be 
limited  to  the  Federal  shares  of  the 
costs  of  the  elements  constructed 
which  are  in  accordance  with  the  au¬ 
thorized  plan,  and 

(2)  Local  interests  provide  assur¬ 
ances  that  they  will  bear  any  in¬ 
creased  costs  of  measures  which  may 
result  from  advance  work,  unless  there 
are  extenuating  circumstances  which 
warrant  omission  of  this  condition. 


(c)  Maintenance.  Maintenance  is  a 
non-Federal  responsibility.  However,  if 
a  portion  of  the  benefited  area  is  in 
Federal  ownership  the  Federal  main¬ 
tenance  responsibility  shall  be  estab¬ 
lished  as  the  same  portion  as  the  lenth 
of  Federal  shoreline  is  to  the  lengrt^h  of 
total  shoreline.  By  definition,  periodic 
nourishment  is  not  maintenance. 

(1)  Where  Federal  responsibility  for 
a  part  of  the  maintenance  is  estab¬ 
lished,  but  maintenance  for  the  pro¬ 
ject  as  a  whole  could  be  carried  out 
more  effectively  by  non-Federal  inter¬ 
ests,  the  entire  maintenance  responsi¬ 
bility  should  be  assigned  to  non-Feder¬ 
al  interests  with  appropriate  Federal 
cash  contributions  during  the  project 
life  or  by  reducing  the  initial  non-Fed¬ 
eral  cost  by  the  capitalized  value  of 
future  Federal  maintenance  costs. 

(2)  In  the  case  of  multipurpose  pro¬ 
jects  providing  for  navigation  and  hur¬ 
ricane  flood  protection  projects,  par¬ 
ticularly  those  which  involve  complex 
operating  procedvu-es,  operation  and 
maintenance  responsibility  for  the 
entire  project  might  best  be  vested  in 
the  Federal  Government.  In  such 
cases,  non-Federal  interests  should  be 
obligated  to  contribute  their  share  of 
costs  to  the  Federal  Government  on  a 
scheduled  basis  throughout  the  pro¬ 
ject  life  or  to  make  a  cash  contribution 
of  the  capitalized  value  of  the  non- 
Federal  share  of  the  maintenance  cost. 
Future  maintenance  costs  are  to  be 
capitalized  using  the  water  supply  re¬ 
payment  interest  rate. 

(d)  Periodic  nourishment  Periodic 
nourishment  is  considered  “construc¬ 
tion”  for  cost-sharing  purposes  when 
in  the  opinion  of  the  Chief  of  Engi¬ 
neers,  such  nourishment  is  found  to  be 
a  more  suitable  erosion  protection 
measure  than  other  construction,  i.e., 
breakwaters  or  seawalls.  When  period¬ 
ic  nourishment  is  proposed  as  a  main¬ 
tenance  measure,  as  for  example  when 
it  would  serve  to  maintain  protection 
accompanied  by  structures  intended  to 
confine  the  benefits  of  nourishment 
within  a  beach  compartment  rather 
than  serving  as  a  full  or  partial  alter¬ 
native  to  such  structures.  Federal  Aid 
toward  its  cost  should  not  be  recom¬ 
mended,  except  to  the  extent  warrant¬ 
ed  in  paragraph  (c)  of  this  section.  It 
may  be  considered  eligible  for  Federal 
aid  in  projects  where  short  low-profile 
groins  are  included  to  maintain  a 
shore  alignment,  but  not  to  prevent 
littoral  drift  from  nqurishing  down- 
draft  beaches.  Federal  aid  for  periodic 
nourishment  may  continue  through¬ 
out  the  economic  life  of  the  project, 
but  a  specified  period  of  time,  usually 
the  economic  life  of  the  project,  must 
be  recommended  in  planning  reports. 
If  there  is  reason  to  doubt  the  techni¬ 
cal  viability  of  periodic  nourishment 
for  such  a  period  of  time,  a  shorter 
period  may  be  recommended.  After 
that  period,  the  project  should  be  rex- 
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amined  to  determine  if  periodic  nour¬ 
ishment  is  the  most  efficient  and  eco¬ 
nomic  solution. 

(e)  WbrA:  for  another  Federal  Agency. 
Work  to  protect  lands  under  the  juris¬ 
diction  of  another  Federal  agency 
shall  be  accomplished  by  the  Corps 
only  on  a  reimbursable  basis,  upon  re¬ 
quest  from  the  responsible  agency, 
i^otection  of  Army  lands  used  for 
military  purposes  will  be  accomplished 
with  military  funds,  not  Civil  Works 
funds. 

§  282.9  Plan  formulation  and  evaluation. 

(a) .  Projects  shall  be  formulated  in 
accordance  with  policies  and  proce¬ 
dures  contained  in  Part  290  of  this 
chapter.  Consideration  shall  be  given 
to  both  structural  and  nonstructural 
solutions.  Plan  formulation  should  be 
accomplished  to  arrive  at  the  best  so¬ 
lution,  considering  ail  factors,  includ¬ 
ing  engineering,  economic,  environ¬ 
mental,  and  social. 

(b)  As  required  by  Part  290  of  this 
chapter  benefits  will  be  determined  to 
evaluate  the  alternative  in  terms  of 
the  planning  objectives.  Benefits  nor¬ 
mally  associated  with  beach  erosion 
control  and  hurricane,  abnormal  tidal, 
and  lake  flood  protection  projects  are: 

(1)  Benefits  from  beach  restoration, 

(2)  Prevention  of  land  loss  and  other 
physical  damages, 

(3)  Avoidance  of  emergency  costs  to 
residences,  businesses,  and  governmen¬ 
tal  entities, 

(4)  Enhancement  of  property  values, 

(5)  Increased  recreational  usage,  and 
where  appropriate,  relief  of  over¬ 
crowding  for  existing  recreational 
usage,  and 

(6)  Prevention  of  loss  of  historic  and 
scenic  aspects  of  the  environment. 

(c)  Incidental  benefits,  such  as  re¬ 
duction  in  shoaling  at  navigation  pro¬ 
jects,  reduction  in  tidal  flood  damages, 
and  incidental  benefits  to  property 
downdrift  of  a  shore  protection  pro¬ 
ject,  may  be  credited  to  a  beach  ero¬ 
sion  control  project.  In  like  manner, 
incidental  damages  should  be  charged 
against  the  project  as  an  adjustment 
of  the  benefit  estimate. 

§  282.10  Cost  sharing. 

(a)  Beach  erosion  control.  Federal 
participation  in  the  costs  of  beach  ero¬ 
sion  control  projects  is  based  on  shore 
ownership,  use,  type  and  incidence  of 
benefits  as  discussed  below. 

(1)  Federally-owned  lands  are  pro¬ 
tected  at  Federal  expense.  All  costs  al¬ 
located  to  restoration  and  protection 
are  to  be  borne  fully  by  the  Federal 
Government. 

(2)  Publicly-owned  shore  park  and 
conservation  areas  are  eligible  for 
Federal  cost  sharing  up  to  70  percent 
of  the  construction  cost  if  all  the  fol¬ 
lowing  conditions  are  met: 

(i)  The  land  is  publicly  owned. 

(ii)  The  park  includes  a  zone  extend¬ 
ing  landward  from  MLW  or  MLLW 


line  which  excludes  all  permanent 
human  habitation.  This  excludes 
summer  residences,  but  does  not  pre¬ 
clude  residences  of  park  personnel  or 
buildings  for  park  management  and 
administration. 

(iii)  The  park  includes  a  beach  suit¬ 
able  for  recreational  use. 

(iv)  The  park  provides  for  conserva¬ 
tion  and  development  of  the  natural 
resources  of  the  environment. 

(V)  The  park  or  conservation  area 
extends  landward  a  sufficient  distance 
to  include  where  appropriate,  protec¬ 
tive  dunes,  bluffs  or  other  natural  fea¬ 
tures  which  will  absorb  and  dissipate 
wave  energy  and  flooding  effects  of 
storm  tides.  The  purpose  of  this  re¬ 
quirement  is  to  provide  a  protective 
buffer  zone  which  would  prevent 
damage  of  upland  property  and  devel¬ 
opment. 

(vi)  The  park  provides  full  park  fa¬ 
cilities  for  appropriate  public  use. 

(vii)  Publicly-owned  shores  are  eligi¬ 
ble  for  Federal  participation  up  to  50 
percent  of  the  construction  cost. 

(viii)  Privately-ow'ned  shores  may  be 
eligible  for  Federal  cost  sharing  of  up 
to  50  percent  if  there  would  be  signifi¬ 
cant  public  benefits  arising  from 
public  use  or  from  direct  protection  of 
nearby  public  facilities.  Federal  par¬ 
ticipation  is  adjusted  in  accordance 
with  the  ratio  of  public  benefits  to 
total  benefits.  Recreation  benefits  re¬ 
sulting  from  beaches  not  open  for . 
public  use  are  considered  to  be  private 
benefits  for  cost  apportionment  pur¬ 
poses. 

(ix)  Benefits  to  private  shores 
beyond  project  limits  of  shore  protec¬ 
tion  works,  if  trivial  in  amount,  may 
be  considered  as  incidental  and  not  in¬ 
volved  in  cost-sharing  considerations. 

(b)  Hurricane,  tidal  and  lake  flood 
control.  For  hurricane,  tidal,  and  lake 
flood  control  protection  projects,  the 
Federal  share  of  the  project  first  costs 
(including  lands,  easements,  rights-of- 
way,  and  relocations),  is  limited  up  to 
a  maximum  of  70  percent.  When  the 
normal  local  costs  of  lands,  easements, 
rights-of-way,  and  relocations  amount 
to  less  than  30  percent  of  total  first 
costs,  the  difference  is  required  as  a 
local  cash  contribution.  When  the 
aforementioned  local  costs  exceed  30 
percent,  they  become  the  minimum  re¬ 
quirement. 

(c)  Multiple-purpose  projects.  For 
multiple-purpose  hurricane  protection 
and  beach  erosion  control  projects,  the 
Secretary  of  the  Army  acting  through 
the  Chief  of  Engineers,  has  discretion¬ 
ary  authority  to  authorize  a  Federal 
share  up  to  70  percent  of  the  construc¬ 
tion  costs.  This  discretionary  author¬ 
ity  will  not  be  used  unless  normal  cost 
allocation  procedures  produce  inadver¬ 
tent  inequities  in  specific  cases.  Cases 
possibly  warranting  such  adjustments 
are  to  be  submitted  to  HQDA-(DAEN- 
CWR)  WASH  DC  20314  for  consider¬ 


ation.  If  this  discretionary  authority  is 
not  used,  the  costs  of  the  beach  ero¬ 
sion  control  features  required  to  stabi¬ 
lize  the  shore  against  wave  action  are 
considered  to  be  joint  costs  and  allo¬ 
cated  between  the  hurricane  and 
beach  erosion  control  functions  by  the 
Separable  Costs  Remaining  Benefits 
(SCEB)  method. 

§  282.11  Recommendation. 

Any  statement  in  a  beach  erosion 
control  report  as  to  the  percentage  of 
construction  costs  to  be  borne  by  local 
interests  or  the  Federal  Government 
must  be  qualified  as  tentative  since 
the  final  apportionment  will  be  based 
on  the  extent  of  shore  frontage  in 
public  ownership  or  use  at  the  time  of 
construction. 

§  282.12  Local  cooperation  requirements. 

Reporting  officers  must  obtain 
formal  assurances  from  a  public 
agency  fully  authorized  under  State 
law  to  fulfill  the  non-Federal  obliga¬ 
tions  of  any  projects  recommended  for 
Federal  participation.  The  assurance 
will  indicate  that  subsequent  to  pro¬ 
ject  authorization  and  prior  to  con¬ 
struction,  the  sponsor  will  enter  into  a 
written  agreement,  as  required  by  Sec¬ 
tion  221  of  Pub.  L.  91-611,  to  provide 
assurances  of  local  cooperation  satis¬ 
factory  to  the  Secretary  of  the  Army. 
Such  assurances  include  the  contribu¬ 
tions  computed  from  the  policies  given 
in  §232.10  and  the  following  non-Fed- 
eral  responsibilities: 

(a)  Provide  without  cost  to  the 
United  States  all  necessary  lands,  ease¬ 
ments,  rights-of-way  and  relocations 
required  for  construction  of  the  pro¬ 
ject,  including  that  required  for  peri¬ 
odic  nourishment. 

(b)  Hold  and  save  the  United  States 
free  from  claims  for  damages  v.hich 
may  result  from  construction  and  sub¬ 
sequent  rraintenance  of  the  project, 
except  damages  due  to  the  fault  or 
negligence  of  the  United  States  or 
contractors. 

(c)  Assure  continued  conditions  of 
public  ownership  and  use  cf  the  shore 
upon  which  the  amount  of  Federal 
participation  is  based  dr.ring  the  eco¬ 
nomic  life  of  the  project. 

(d)  Assure  maintenance  and  repair, 
and  local  snare  of  periodic  beach  nour¬ 
ishment,  where  applicable,  during  the 
economic  life  of  the  project  as  re¬ 
quired  to  serve  the  intended  purposes. 

(e)  Provide  and  maintain  necessary 
access  roads,  parking  areas,  and  other 
public  use  facilities,  open  and  available 
to  all  on  equal  terms. 

(f)  Specific  cases  may  also  warrant 
assigning  other  additional  local  re¬ 
sponsibilities,  such  as  providing  appur¬ 
tenant  facilities  required  for  realiza¬ 
tion  of  recreational  benefits. 

(g)  In  the  case  of  single-purpose  hur¬ 
ricane,  tidal,  or  lake  flood  protection 
projects,  the  requirements  of  local 
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cooperation  will  normally  consist  of 
§§  282.12  (a),  (b)  and  (d)  in  addition  to 
the  contributions  required  by  §282.10. 

(h)  Comply  with  the  provisions  of 
the  Uniform  Relocation  Assistance 
and  Real  Property  Acquisition  Policies 
Act  of  1970  (Pub.  L.  91-646). 

(i)  The  wording  given  in 
§  282.12(a)-(h)  should  be  considered 
standard  for  all  recommended  plans 
which  include  shore  protection  as  a 
plan  purpose.  Deviations  from  such 
wording  should  not  be  made  unless 
the  reporting  officer  has  justifiable 
circumstances  warranting  such  action. 

§  282.13  Effective  date. 

This  regulation  is  effective 
- ,  as  published  in  the  Feder¬ 
al  Register  and  codified  as  33  CPR 


Appendix  A.— Computation  of  Federal 
Costs  for  Shore  Protection  Plans 

1.  Projects  Benefiting  Only  One  Category 
of  Shore.  The  Federal  share  of  the  cost  of 
construction  of  a  project  which  will  benefit 
only  one  category  of  shore,  see  §  282.7(c)  of 
the  regulation,  if  any,  may  be  computed  by 
multiplying  the  cost  of  construction  by  the 
appropriate  percentage  of  Federal  participa¬ 
tion  from  §  282.10  of  the  regulation. 

2.  Projects  Benefiting  Several  Categories 
of  Shore.  The  Federal  share  of  the  cost  of 
construction  of  a  project  which  wall  benefit 
more  than  one  category  of  shore,  defined  in 
§  282.7(c)  of  the  basic  regulation,  may  be 
computed  by  assigning  proportionate  shares 
of  the  total  construction  cost  to  each  shore 
category  involved,  multiplying  the  costs 
thus  assigned  by  the  appropriate  percentage 
of  Federal  participation  from  §  282.10  of  the 
basic  regulation,  and  summing  the  products 
thus  obtained. 

a.  When  the  cost  of  construction  per  unit 
of  benefited  shore  length  is  reasonably  uni¬ 
form  for  the  entire  project  area,  the  total 
Federal  cost  of  construction  may  be  comput¬ 
ed  as  a  percentage  of  the  total  construction 
cost  by  the  following  formula; 

Federal  share  of  total  construction  cost,  in 
percent = 

([Category  I  frontage /Total  frontage]  + 
[Category  II  frontage/Total  frontage  x 
0.7] 

+  [Category  III  frontage/Total  frontage  + 
Category  IV  frontage/Total  frontage 

X  Public  benefits  along  Category  IV  front¬ 
age/Total  benefits  along  Category  IV 
frontage]  x  0.5)  x  100 

b.  When  the  cost  of  construction  per  unit 


of  benefited  shore  length  is  not  reasonably 
uniform  for  the  entire  project  area,  the  pro¬ 
ject  should  be  subdivided  into  compart¬ 
ments  w'ithin  which  this  condition  is  met. 
For  each  such  compartment,  the  Federal 
cost  of  construction  may  be  computed  as  a 
percentage  of  the  total  construction  cost  for 
the  compartment  by  application  of  the  for¬ 
mula  in  paragraph  2a,  using  frontage  fig¬ 
ures  for  the  compartment  rather  than  the 
project  as  a  whole.  I'he  cost  of  construction 
for  individual  project  compartments  should 
be  developed  on  a  physical  occurrence  basis, 
insofar  as  possible,  by  first  assigning  costs 
which  are  specific  to  individual  compart¬ 
ments  and  then  distributing  costs  applicable 
to  more  than  one  compartment  on  a  front¬ 
age  basis.  The  total  Federal  cost  of  con¬ 
struction  is  obtained  by  adding  the  Federal 
costs  computed  for  individual  compart¬ 
ments. 

c.  When  the  cost  of  construction  per  unit 
of  benefited  shore  length  is  not  reasonably 
uniform  for  the  entire  project  area,  and  di¬ 
vision  into  relatively  few  substantial  com¬ 
partments  within  which  this  condition  is 
met  is  not  practicable,  it  will  be  necessary  to 
compute  the  Federal  share  of  construction 
cost  on  a  section-by  section  basis  for  all  or 
part  of  the  benefited  shore  length.  Then  ap¬ 
plying  this  method  in  extreme  cases,  it  may 
be  necessary  to  treat  each  individual  parcel 
of  benefited  shore  in  a  given  category  as  a 
separate  section.  From  a  computational 
standpoint  the  net  effect  is  the  same  as  divi¬ 
sion  of  the  benefited  shore  length  into  a 
large  number  of  compartments  and  the  pro¬ 
cedure  outlined  in  paragraph  2b  is  applica¬ 
ble. 

3.  Projects  Including  Beach  Nourishment 
as  a  Construction  Measure  is  discussed  in 
§  282.8(d)  of  the  basic  regulation.  Periodic 
beach  nourisliment  may  be  recommended  as 
a  construction  measure.  In  the  case  of  the 
projects  for  which  the  costs  of  initial  work 
(beach  restoration  or  structures)  and  of  pe¬ 
riodic  nourishment  are  uniformly  distribut¬ 
ed  over  the  frontage,  the  formula  given  in 
paragraph  2a  will  be  applied  and  the  per¬ 
centage  of  Federal  participation  will  be 
given  the  same  for  both  initial  work  and  pe¬ 
riodic  nourishment.  In  cases  of  nonuniform 
cost  distribution  for  either  the  initial  con¬ 
struction  or  the  periodic  nourishment,  or 
both,  the  level  of  Federal  participation  will 
be  computed  in  accordance  with  paragraphs 
2b  and  2c,  and  will  not  necessarily  be  the 
same  for  initial  construction  and  periodic 
nourishment. 

4.  Projects  Providing  Minor  or  Indefinite 
Incidental  Benefits  to  Privately  Owned 
Shores,  a.  When  the  cost  of  works  designed 
to  benefit  only  publicly-owned  shores  would 
equal  or  exceed  the  cost  of  w'orks  which 
would  in  addition,  benefit  adjoining  private¬ 
ly-owned  shores,  the  benefits  to  the  private¬ 


ly-owned  shores,  if  trivial  in  amoimt,  may  be 
considered  as  incidental  and  the  Federal 
share  of  construction  costs  may  be  comput¬ 
ed  by  the  following  formula; 

Federal  share  of  total  construction  cost,  in 
percent = 

([Category  I  frontage/Total 

frontage]  +  [Category  II  frontage/Total 
frontage  X  0.7] -(- 

[(All  other  frontage/Total  front- 
age)x0.5])x  100 

b.  When,  as  may  occur  in  the  case  of  peri¬ 
odic  beach  nourishment,  private  shores 
beyond  projects  limits  ultimately'  may  re¬ 
ceive  benefits  of  indefinite  nature  and 
amount  from  the  project,  such  benefits  will 
be  classed  as  incidental  and  these  benefits 
and  the  shores  involved  will  not  be  consid¬ 
ered  in  determining  the  Federal  share  of 
project  costs. 

5.  Projects  Which  Reduce  Federal  Cost  of 
Maintaining  Authorized  Navigation  Pro¬ 
jects.  Federal  aid  may  be  recommended  for 
that  portion  of  the  project  cost  all(x;ated  to 
navigation,  in  addition  to  the  aid  deter¬ 
mined  pursuant  to  paragraphs  2  through  4. 
For  purposes  of  this  computation  alloca- 
tioris  will  be  made  on  a  proportionate  bene¬ 
fit  basis  with  benefits  limited  to  the  alterna¬ 
tive  costs.  The  total  Federal  share  of  costs 
expressed  as  percentage  (T)  for  the  feature 
which  results  in  the  navigation  benefits  may 
be  computed  as  a  percentage  of  the  total 
first  cost  for  that  feature  by  application  of 
the  following  formula; 

T  =  [N/N -L  B  X 1001 -f  [B/N B  X  T,] 

Where; 

N= Navigation  benefits  of  feature,  limited  to 
alternative  costs  of  dredging. 

B= Beach  erosion  control  benefits,  limited 
to  cost  of  beach  fill  from  cheapest 
source  (navigation  spoil  or  other). 

Te= Federal  share  of  cost  of  the  shore  pro¬ 
tection  features  which  results  in  naviga¬ 
tion  benefits,  in  percent,  computed  in 
accordance  with  paragraphs  1  through 
4. 

6.  Multiple-Purpose  Projects.  In  the  case 
of  multiple  purpose  projects,  such  as  those 
for  shore  protection  and  other  purposes  as 
hurricane  protection  and  navigation  (where 
new  navigation  features  are  involved  rather 
than  maintenance  of  an  existing  Federal 
project),  the  pr(K:edures  outlined  in  para¬ 
graph  2  through  4  will  be  applied  only  to 
the  portion  of  the  total  construction  costs 
allocated  to  shore  protection.  Allocation  of 
costs  between  functions  will  normally  be 
made  by  the  Separable  Costs-Remaining 
Benefits  (SCRB)  method  (see  ER  1160-2- 
101). 
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